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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DALTON JAMES GILGEN,
)
)
Defendant-Appellant.
)
________________________________)

NOS. 43760 & 43761
BANNOCK COUNTY NOS.
CR 2013-16254 & CR 2014-17370
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, twenty-two-year-old Dalton James Gilgen pleaded
guilty to felony possession of a controlled substance, methamphetamine. The district
court imposed a unified sentence of five years, with two years fixed, suspended the
sentence, and placed Mr. Gilgen on probation for a period of five years. The district
court later found Mr. Gilgen in violation of his probation, revoked probation, and retained
jurisdiction. After Mr. Gilgen participated in a “rider,” the district court placed him back
on probation.

The district court subsequently found Mr. Gilgen in violation of his

probation, revoked probation, and executed a modified unified sentence of three years,
with two years fixed.
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In a second case, Mr. Gilgen pleaded guilty to felony accessory to malicious
injury to property. The district court imposed a unified sentence of three years, with two
years fixed, to be served concurrently with the sentence in the first case.
In this consolidated appeal, Mr. Gilgen asserts the district court abused its
discretion in the first case when it revoked his probation and executed the modified
sentence instead of retaining jurisdiction, and in the second case when it imposed
the sentence.
Statement of Facts and Course of Proceedings
Following a reported theft at a store, Chubbuck Police Department officers
conducted a traffic stop on a vehicle suspected to be involved with the theft.
(Presentence Report (hereinafter, “PSI”), p.4.)1 Mr. Gilgen was in the back seat of the
vehicle. (PSI, p.4.)

Officers found a soda can in the cup holder of a child’s booster

seat in the back seat of the vehicle, and three plastic bindles were inside the can.
(PSI, p.4.) Mr. Gilgen stated the can did not belong to him, but an officer told him he
was under arrest for possession of methamphetamine. (PSI, p.4.) After Mr. Gilgen was
transported to the Bannock County Jail, a jail deputy found in his clothing two
hypodermic needles that appeared to have been used. (PSI, p.4.)
In Bannock County No. CR 2013-16254 (hereinafter, “the 2013 case”), the State
charged Mr. Gilgen by Prosecuting Attorney’s Information with possession of a

All citations to the Presentence Report refer to the 49-page PDF version, which
includes the Addendum to the Presentence Investigation.
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controlled substance, methamphetamine, felony, in violation of Idaho Code § 372732(c)(1). 2 (R., pp.67-68.) Mr. Gilgen entered a not guilty plea. (R., pp.80-81.)
Pursuant to a plea agreement, Mr. Gilgen later agreed to plead guilty to
possession of a controlled substance, methamphetamine. (R., pp.90-95, 97-99.) The
district court accepted the plea. (R., p.97.) The district court subsequently imposed a
unified sentence of five years, with two years fixed, suspended the sentence, and
placed Mr. Gilgen on probation for a period of five years. (R., pp.104-12.)
About three months later, the State filed a Report of Probation Violation alleging
Mr. Gilgen had violated his probation. (R., pp.116-18.) Mr. Gilgen initially denied the
alleged violations. (R., pp.132-34.) He subsequently admitted to violating his probation
by absconding supervision, being found guilty of the new offense of misdemeanor petit
theft, using methamphetamine, not showing for a GAIN Assessment, and not contacting
his probation officer. (R., p.135; see R., pp.116-18.) The district court found Mr. Gilgen
in violation of his probation, revoked probation, and retained jurisdiction. (R., pp.13542.) After Mr. Gilgen participated in a traditional “rider,” the district court placed him on
probation for a new period of five years. (R., pp.147-53. See generally PSI, pp.39-49
(Addendum to the Presentence Investigation).)
Some seven months later, the State filed another Report of Probation Violation
alleging Mr. Gilgen had violated his probation. (R., pp.154-57.)

Mr. Gilgen initially

denied the alleged violations. (R., pp.164-65.)
Mr. Gilgen was also reportedly involved, with his father and uncle, in the removal
of power cables from industrial equipment at a quarry. (See, e.g., R., pp.260-61.) In
Mr. Gilgen was also charged with misdemeanor possession of paraphernalia and petit
theft, and those charges were later dismissed. (See PSI, pp.4-5.)
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Bannock County No. CR 2014-17370 (hereinafter, “the 2014 case”), Mr. Gilgen was
charged by Prosecuting Attorney’s Information with accessory to malicious injury to
property, felony, in violation of I.C. §§ 18-7001 and 18-205. (R., pp.309-10.) Mr. Gilgen
initially entered a plea of not guilty in the 2014 case. (R., pp.311-12.)
Mr. Gilgen later admitted to violating his probation in the 2013 case by not
remaining gainfully employed; pleading guilty to the new offense of failure to purchase a
driver’s license and later being arrested for failure to purchase a driver’s license and no
insurance; contacting a person designated as an inappropriate association without
permission on three separate occasions; using or possessing methamphetamine on
four separate occasions and using or possessing Norco on two separate occasions
without permission; and being terminated from his Rider Aftercare group. (R., pp.18183; see R., pp.154-56.) The district court found Mr. Gilgen in violation of his probation.
(R., p.181.)
Pursuant to a plea agreement, Mr. Gilgen also agreed to plead guilty to
accessory to malicious injury to property in the 2014 case. (R., pp.349-51.) Under the
plea agreement, the State would recommend probation.

(See No. 43760 Tr., p.5,

Ls.16-22.) The district court accepted the plea. (R., p.349.)
The State later filed an Addendum to Report of Probation Violation in the 2013
case, alleging further probation violations. (R., pp.193-94.)

Mr. Gilgen subsequently

admitted to violating his probation by contacting a person designated as an
inappropriate association without permission, and not showing for a drug test.
(R., p.196; see R., pp.193-94.)
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At the combined disposition hearing, Mr. Gilgen recommended the district court
place him on probation, or alternatively retain jurisdiction, in both cases. (No. 43760
Tr., p.27, L.3 – p.28, L.13.) The State contended that its prior agreement to recommend
probation had been obviated by the additional probation violations. (See No. 43760 Tr.,
p.28, Ls.20-23.) The State recommended executing the sentences in both cases.
(See No. 43760 Tr., p.28, L.24 – p.29, L.5.) In the 2013 case, the district court revoked
probation and executed a modified unified sentence of three years, with two years fixed.
(R., pp.196-201.) In the 2014 case, the district court imposed a unified sentence of
three years, with two years fixed, to be served concurrently with the sentence in the
2013 case. (R., pp.356-360.)
Mr. Gilgen filed timely Notices of Appeal in both cases.3 (R., pp.205-08, 362-65.)
The Idaho Supreme Court issued an Order Consolidating Cases, consolidating the
appeals in the 2013 case and the 2014 case. (R., p.376.)

In the 2013 case, Mr. Gilgen also filed a Rule 35 Motion asking for a reduction of
sentence under Idaho Criminal Rule 35. (R., pp.203-04.)
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ISSUES
I

Did the district court abuse its discretion in the 2013 case when it revoked
Mr. Gilgen’s probation and executed his modified unified sentence instead of
retaining jurisdiction?

II

Did the district court abuse its discretion in the 2014 case when it imposed a
concurrent unified sentence of three years, with two years fixed, upon Mr. Gilgen
following his plea of guilty to accessory to malicious injury to property?
ARGUMENT
I.
The District Court Abused Its Discretion In The 2013 Case When It Revoked
Mr. Gilgen’s Probation And Executed His Modified Unified Sentence
Mr. Gilgen asserts the district court abused its discretion in the 2013 case when it

ordered his modified sentence into execution instead of retaining jurisdiction, because
there is insufficient information in the record to determine that a suspended sentence
and probation would be inappropriate.

The district court should have followed

Mr. Gilgen’s recommendation and retained jurisdiction.
Retained jurisdiction is designed “to allow the trial court additional time to
evaluate the defendant’s rehabilitation potential and suitability for probation.” State v.
Chapel, 107 Idaho 193, 194 (Ct. App. 1984). “Probation is the ultimate objective sought
by a defendant who asks a court to retain jurisdiction.”

Id. (citing State v. Toohill,

103 Idaho 565, 567 (Ct. App. 1982)). Whether to place a defendant on probation is a
choice “committed to the sound discretion of the trial court.” Id. Because probation is at
issue, the standard of review for a district court decision on whether to retain jurisdiction
is the “clear abuse of discretion” standard, with a focus on the criteria set forth in I.C. §
19-2521.

Id.

“Refusal to retain jurisdiction will not be deemed a ‘clear abuse of
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discretion’ if the trial court has sufficient information to determine that a suspended
sentence and probation would be inappropriate under I.C. § 19-2521.” Id.
In Mr. Gilgen’s case, there is insufficient information in the record to determine
that a suspended sentence and probation would be inappropriate. The record indicates
Mr. Gilgen suffers from serious substance abuse problems. Mr. Gilgen reported using
methamphetamine and heroin once or twice a day.

(PSI, p.12.)

He first used

methamphetamine at the age of fifteen, and heroin at the age of seventeen.
(PSI, p.12.) Mr. Gilgen had also used alcohol and marijuana. (PSI, p.12.) He reported
that his past criminal record was a result of substance abuse. (PSI, p.8.) His mother
stated that Mr. Gilgen’s father would provide Mr. Gilgen with drugs. (PSI, p.9.)
In the Substance Abuse Report Pursuant to Idaho Code Section 19-2524
prepared for the 2013 case, the evaluator concluded Mr. Gilgen had “Amphetamine
Dependence w/ Physiological Sx.” and “Opioid Dependence w/ Physiological Sx.”
(PSI, p.21.) Mr. Gilgen’s GAIN-I Recommendation and Referral Summary similarly
diagnosed Mr. Gilgen with amphetamine dependence and opioid dependence. (PSI,
p.25.) While Mr. Gilgen had completed a substance treatment program, he had not
implemented his relapse prevention plan.

(PSI, p.22.)

Mr. Gilgen’s evaluator

recommended Mr. Gilgen participate in Level III Residential Treatment “to address his
cognitive distortions and substance use.” (PSI, pp.22, 37.)
Mr. Gilgen is also only twenty-two years old.

(See, e.g., PSI, p.2.)

When

Mr. Gilgen was younger, his parents were both on felony probation. (See PSI, p.9.) He
moved in with his grandmother when he was seven years old, and stayed with her until
he moved back in with his mother when he was a teenager. (PSI, p.9.)
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Mr. Gilgen

reported the problem areas in his life included that his parents were gone a lot when he
was younger and he liked attention.

(PSI, p.13.)

Despite his youth, Mr. Gilgen

indicated in the presentence investigation questionnaire that he was willing to move
past his problematic behavior, stating he was “going to make a change in my life to[o]
so I can be something good and positive for my kids.” (PSI, p.13.)
Additionally, Mr. Gilgen has demonstrated he has a strong work ethic. On his
last rider, Mr. Gilgen’s facilitator for the “A New Direction” program reported that
“Mr. Gilgen appears to have a solid work ethic and does not give up, even when
struggling with adversity.” (PSI, p.42.) Similarly, Mr. Gilgen’s math instructor for the
“Career Bridge One” educational program stated that while Mr. Gilgen initially struggled
with basic concepts and lacked confidence, he later “remained focused on completing
tasks and is respectful of all class rules. His struggle with math has not affected his will
to work in the classroom and in his community.”

(PSI, p.42; see PSI, pp.40-41.)

Mr. Gilgen’s literacy teacher noted Mr. Gilgen “was a pretty quiet student who
responded when called on, but was attentive and respectful.” (PSI, p.42.) Mr. Gilgen
stated the educational program helped him realize he could still finish school with hard
work and dedication. (PSI, p.42.)
The above factors indicate there is insufficient information in the record to
determine that a suspended sentence and probation would be inappropriate in
Mr. Gilgen’s case. Thus, the district court abused its discretion in the 2013 case when it
ordered Mr. Gilgen’s modified sentence into execution instead of retaining jurisdiction.
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II.
The District Court Abused Its Discretion In The 2014 Case When It Imposed A
Concurrent Unified Sentence Of Three Years, With Two Years Fixed, Upon Mr. Gilgen
Following His Plea Of Guilty To Accessory To Malicious Injury To Property
Mr. Gilgen asserts that the district court abused its discretion in the 2014 case
when it imposed his concurrent unified sentence of three years, with two years fixed,
because the sentence is excessive considering any view of the facts. The district court
should have instead followed Mr. Gilgen’s recommendation by retaining jurisdiction.
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal
quotation marks omitted). Mr. Gilgen does not assert that his sentence exceeds the
statutory maximum. Accordingly, in order to show an abuse of discretion, Mr. Gilgen
must show that in light of the governing criteria, the sentence was excessive
considering any view of the facts. Id. The governing criteria or objectives of criminal
punishment are: (1) protection of society; (2) deterrence of the individual and the public
generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for
wrongdoing. Id. An appellate court, “[w]hen reviewing the length of a sentence . . .
consider[s] the defendant’s entire sentence.”

State v. Oliver, 144 Idaho 722, 726

(2007). The reviewing court will “presume that the fixed portion of the sentence will be
the defendant’s probable term of confinement.” Id.
Mr. Gilgen submits that, because the district court did not give adequate
consideration to mitigating factors, the sentence imposed by the district court in the
2014 case is excessive considering any view of the facts. Specifically, the district court
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did not adequately consider Mr. Gilgen’s substance abuse problems, youth, and work
ethic, as discussed in Part I of the Argument above and incorporated herein by
reference.

Thus, the district court abused its discretion in the 2014 case when it

imposed Mr. Gilgen’s concurrent unified sentence.
CONCLUSION
For the above reasons, Mr. Gilgen respectfully requests that this Court reduce
his sentences as it deems appropriate. Alternatively, he respectfully requests this Court
remand his cases to the district court for a new combined disposition hearing.
DATED this 24th day of March, 2016.

_______/s/__________________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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I HEREBY CERTIFY that on this 24th day of March, 2016, I served a true and
correct copy of the foregoing APPELLANT’S BRIEF, by causing to be placed a copy
thereof in the U.S. Mail, addressed to:
DALTON JAMES GILGEN
INMATE #110800
SICI
PO BOX 8509
BOISE ID 83707
DAVID C NYE
DISTRICT COURT JUDGE
E-MAIL BRIEF
JOHN C SOUZA
ATTORNEY AT LAW
E-MAIL BRIEF
KENNETH K JORGENSEN
CRIMINAL DIVISION
E-MAIL BRIEF
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MARY ANN LARA
Administrative Assistant
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